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[Vol. 14 benefits of these various programs, the health status of these eligible beneficiaries has improved dramatically over the last twenty-tive years, a fact proudly pointed out by IHS statisticians. ' There are two sides to every coin, however, and a closer look at the IHS will reveal that neither the recipients 6 noi the ultimate sponsors (Congress) 7 are satisfied with the program. In fact, the health status of American Indians remains very poor' despite dramatic increases in funding of the IHS over the last decade., Death rates from many diseases are still much higher than those for the average nonminority American,'I although the differences are less today than twenty years ago.II In addition, morbidity rates for Indians remain much higher than nonminorities, especially with respect to curable and preventable diseases.'" This article will attempt to explain the reasons for these disparities, as well as provide a basic overview of the IHS-its services and eligibility requirements and its duty to provide care to Indians-and an outline of the future and the problems that may confront IHS. 8. HOUSE STAFF REPORT, supra note 1, at 6; SENATE REPORT, supra note 7, at 36. 9. HOUSE STAFF REPORT, supra note 1, at 17. 10. Id. at 6; IHS CHART BOOK 85, supra note 3, at 3. 11. See Memorandum of Dissapproval, supra note 5. See also HOUSE STAFF REPORT, supra note 1, at 1; IHS CHART BOOK, supra note 3, at 39.
12. See Task Force Six, supra note 6, at 43-48.
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INDIAN HEALTH SER VICE History
The IHS of today is a product of many years of bureaucratic shuffling, equivocable federal policy, and inadequate funding through most of its history. 3 The IHS traces its roots back to the early 1800s when military doctors first began treating reservation Indians in order to contain contagious diseases. 4 Under the War Department's direction, this treatment gradually expanded to provide some crisis care but never any preventive or general health care.' Through the years, the federal government periodically expanded its attempts to improve the health status of Indians, but the resulting programs were hardly comprehensive or successful.' 6 The responsibility for providing health care to Indians was shifted from military to civilian control in 1849 when the Department of the Interior and the Bureau of Indian Affairs (BIA) were established. '" Under their direction, the health status of the Indian population remained poor, mainly because funds appropriated to finance Indian health care were never adequate. 8 The situation remained unchanged and, apparently, unnoticed until the early twentieth century, when a variety of sociological studies brought the appalling conditions to the public eye.' 9 Public concern over the plight of reservation Indians eventually pressured Congress into passing legislation directed toward Indian health care needs. The report also noted that the medical work done by the IHS was below a reasonable standard of efficiency, and was "markedly below the standards maintained by the Public Health Service, the Veteran's bureau, the Army and the Navy and ... local governments." Quoted in Task Force Six, supra note 6, at 28. 20. Id. at 30.
Indians throughout the United States ... for the relief of distress and conservation of health,"'" and marked the true beginning of today"s Indian health care programs. The Act still serves as the primary authorization for all Indian health programs, although it provides no definition of the kinds or extent of such services IHS must provide, nor does it adequately define the recipient class of any such services. 2 Following the directive set by Congress, the federal government began to introduce programs designed to alleviate the problems caused by such curable or preventable diseases as trachoma and tuberculosis. 3 Again, these programs never received adequate funding, ' 2 and never succeeded in completely repairing the years of deteriorating health conditions among reservation Indians. 5 The Division of Indian Health under the BIA continued to have problems with appropriations for these programs throughout the 1930s and 1940s, accompanied by a corresponding chronic difficulty in recruiting and retaining qualified personnel. 6 In an attempt to alleviate these problems, a transfer of Indian health care to the Public Health Service (PHS) was adopted in 1955,27 despite a mixed reaction from federal organizations and Indian tribes. 8 The IHS remained relatively unchanged under the PHS, 29 although appropriations increased fairly rapidly, until the middle 1970s when authorizations mushroomed. 3 The 1976 Act declared a policy of "providing the highest possible status to Indians and to provide existing Indian health services with all resources necessary to effect that policy." ' 33 The 1976 Act also authorized increased funding for modernization of IHS facilities, 34 recruitment incentive programs, educational grants for eligible Indian students, 35 and urban Indian health programs.
36
In addition, the Act authorized IHS to obtain reimbursement from the Medicare-Medicaid programs when they provided covered services to eligible Indians.
37
The implementation of the 1976 Act was accompanied by a direct appropriations increase of $94,745,000 for fiscal year 1978, accompanied by a staff increase of 477 employees for the IHS. 
Health Problems of the Indian Population
An explanation of the problems faced by IHS is necessary to understand the service as it exists today. Indians are subject to all the usual health problems that affect the general population, as well as many problems that are unique to Indians. Knowledge of these traditional health problems that affect Indians is essential in understanding why their health status has not attained the level of the general population despite dramatically increased appropriations for health care and subsequent increases in services provided by the IHS 7 (see following (Sources: IHS Trends, supra note 45, at 66; House Staff Report, supra note 1, at 8. This compilation is not meant to be inclusive. Its purpose is merely to show that the incidence of diseases and accidents among the American Indian population is generally much higher than that of the U.S. population as a whole. If any statistical data was conflicting, the statistic most favorable to the government was used).
As with any statistical data, morbidity and mortality statistics can be manipulated to make programs look better or worse, depending upon who is citing the figures. Some statistics, often proudly cited by the federal government, highlight the fact that the health status of IHS beneficiaries has greatly improved over the last quarter of the century. 48 For example, from 1955 to 1981, the infant death rate per 1,000 Indian live births declined from 62.5 to 11.9; the tuberculosis death rate per 1,000 Indian people declined from 55.1 to 2. 41 
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[Vol. 14 increasing budget to offset the rise" 0 and are still probably higher than the morbidity rates for any other group in the country." 2 Among the most alarming statistics are the extremely high rates of alcoholism and drug abuse. 5 2 Statistics from 1973 show that Indians were dying from alcoholism at a rate almost ten times that of other United States citizens. 5 3 Morbidity statistics for alcohol-related diseases such as cirrhosis of the liver were also much higher than rates for the population as a whole. 4 While these statistics show improvements in recent years, in 1982 the death rate for Indians due to alcoholism remained five and a half times that of the population as a whole." 5 Another alarming statistic is the extremely high morbidity and mortality rates for preventable and curable diseases. 6 For example, in 1980 the incidence of tuberculosis among Indian and Alaskan Natives was three times greater than that for the general population, while the age-adjusted death rate was six times greater. 7 Additionally, diseases such as diabetes, otitis media, and trachoma, which are generally viewed as being under control in the population at large, remain problems of epidemic proportion among Indians." s 50. For a good example of how statistics can be misleading, see SENATE REPORT, supra note 7, at 35-37. Page 35 cites all the improvements and page 36 cites many of the problems plaguing Indian populations that are no longer considered by the population at large. For a more recent overview of problems still existing eight years after the 1976 Act programs began, see SENATE REPORT, supra note 1, at 6-7.
51. SENATE REPORT, supra note 7. See also Task Force Six, supra note 6, at 12. 52. SENATE REPORT, supra note 7, at 80-86. This history of tribal problems with alcohol and drugs enumerates the unsuccessful attempts by IHS to remedy the situation. Note that the authors of this report feel that the treatment of alcoholism among Indians will never be totally effective until the underlying social, economic, and cultural causes are remedied, over which the IHS has little or no control. See also SENATE SELECT CoMM. A related problem also facing Indians is that of inadequate sanitation facilities in many Indian homes." Such severely unsanitary conditions are at least partially responsible for the high incidence of preventable infectious diseases such as bacillary dysentery and infectious hepatitis, illnesses that are generally associated with a lack of running water, unsanitary conditions, and overcrowded housing units. 6 " These unsanitary conditions are also partially responsible for the death rate of Indian babies under one year of age, a rate that remains at twice that of the comparable age group in the general population. 6 This statistic remains true despite the fact that through IHS help the Indian infant death rate at birth is similar to that of the population as a whole. 62 As critics of the IHS have pointed out, at least those health problems arising from infectious diseases could be substantially lessened with adequate health care and sanitation, as they have in the population in general. Indians seeking adequate medical care also face a communication barrier because many older Indians are not fluent in English," and others face a transportation problem because many live either as a whole. IHS CHART BOOK, supra note 3, at 37. In addition, otitis media and trachoma remain as health problems among Indians, but no statistics are available for the general population of the United States becaues they pose no substantial health problem to the total population. These last two diseases are definitely highly correlated with impoverished living conditions. 59. SENATE REPORT, supra note 7, at 118. See also IHS TRENDs, supra note 48, at 21. But cf. IHS COMPREHENsrE PROGFM, supra note 48, at 6. Since the Indian Sanitation Facilities Act (Pub. L. No. 86-1121) was passed in 1959, the IHS has been instrumental in securing running water and safe waste water disposal in more than 136,000 Indian residences.
ON
60. IHS COMPEHENSIV E PROGRAM, supra note 48. In 1972 the incidence rate for bacillary dysentery was 42.1 times greater than the rate for the general population, while the rate for infectious hepatitis was 10.7 times that of the population as a whole.
61. See SENATE REPORT, supra note 7, at 118. In 1973, 20 percent of patients discharged by IHS and contract hospitals received treatment for infectious diseases (respiratory, other infectious and parasitic and skin diseases) and their residuals.
62. Over the 1979-1980 period, the Indian infant mortality rate was only 11 percent greater than that of the general U.S. population, although it was 28 percent higher than the rate for the white population. HousE STAFF REPORT, supra note 1, at 6. See also IHS CHART BOOK, supra note 3, at 17 (in 1982, infant mortality rates for Indian/Alaska Natives and U.S. all races were virtually identical at 11.9 deaths per 1,000 live births).
63. See supra notes 57-62. Many factors, such as unsafe water, inadequate sanitary facilities, and lower than adequate nutritional intake, increase the susceptibility of Indians to these infectious diseases. IHS TRENDs, supra note 48, at 21.
64. See SENATE REPORT, supra note 7, at 86.
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Published [Vol. 14 in remote rural areas or in one of a few large urban areas without "on-reservation" IHS facilities nearby." 5 As a result of all these factors, "Indian people endure conditions of poor health which are many times worse than those of Americans dwelling in the poorest city ghettos."" Understanding why this remains true despite massive appropriations for IHS requires that one look closely into the IHS, its programs, and its regulations.
Eligibility
Eligibility standards for specific benefits are currently governed by two separate and somewhat inconsistent authorities, Recent authorization statutes 7 define eligibility somewhat differently than traditional definitions used under the Snyder Act" and the IHS regulations." This inconsistency arose because Congress failed to adequately define the recipient population. The Snyder Act of 1921, still the major authorization legislation governing Indian health care, merely states that appropriations are to assist "Indians throughout the United States." 7 0 A closer look at legislative history reveals that Congress believed the class of beneficiaries of Snyder Act services was to include all members of federally recognized tribes. 7 https://digitalcommons.law.ou.edu/ailr/vol14/iss2/4
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also failed to provide a more detailed definition by merely mentioning "Indians" in general when referring to beneficiaries." In addition, courts have retained the definition of "Indian" as ordinarily including only members of federally recognized tribes."
Because no further statutory definition exists construing who is an "Indian" for purposes of receiving federal benefits, the IHS has exercised considerable discretion in determining who will receive services. In general, the IHS will provide free direct care services to: "persons of Indian descent belonging to the Indian community"; 74 non-Indian women pregnant with an Indian's child during the period of pregnancy through postpartum; certain non-Indian members of an Indian's household if necessary to control a public health hazard; and even non-Indians under emergency conditions." IHS also sets its own eligibility standards for contract care, which are generally more restrictive than the criteria for direct care in that they require the Indian to reside "on or near" a reservation before IHS will fund the services. 7 This is done to help preserve the very limited contract care funds so that funding will be available for emergencies at least. 77 With respect to certain programs, however, Congress addressed the definition more thoroughly in the Indian Health Care Improvement Act of 1976.78 This Act created a number of supplemental IHS programs that used a different standard to define the class of eligible beneficiaries. 79 In general, the Act retained the traditional "member of a federally recognized tribe" definition," 0 but for certain programs the definition was expanded to include members of terminated tribes"' and state-recognized 72 other organized groups or communities of either Indians or Alaskan natives. For a more detailed discussion, see ADvocATE's GUrDE, supra note 6, at 56-57.
81. "Terminated" tribes includes those that were formerly recognized by the federal government as within the scope of federal responsibility, but which are not now within that scope of responsibility and in general, receive no IHS services. For the most part,
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Published Since some of these programs may be destined for extinction after the authority for the Act's programs terminated in November of 1984,14 the permanent impact of these newer definitions is yet to be determined. Some Indian advocates think segments of this definition, especially the separate definition of "urban Indian" marked the beginning of a trend toward limiting IHS patient care to federally recognized Indians residing on a reservation." Because this responsibility was ended during the "termination years" of the 1950s when many reservations were broken up and the responsibility for services was shifted to the states. Although this breakup was allowed in return for cash grants, Indian belonging to those reservations never adapted to the state's programs and ended up in worse condition than those under IHS supervision. See generally ADvoCATE's GUIDE, supra note 6, at 57. See also W. BROPHY & S. ABERLE, TiE ImnDAN: AiaRiCA'S UNFINISHED BUSINESS (1966). In addition, members of terminated tribes are explicitly excluded from services by the IHS MANUAL, supra note 4, § 2-3.7(c).
82.
State-recognized tribes and nonrecognized tribes are not recognized by the federal government as "tribes" and do not qualify for IHS aid except under a few specific 1976 Act programs. In addition, they do not qualify for services under the BIA because they are not "federally recognized." Such tribes constitute a large percentage of the total Indian population in the United States, with concentrations in California and North Carolina. See HousE STAFF REPORT, supra note 1, at 3 (listing the service and nonservice populations for each of the twenty-eight reservation states where IHS has the responsibility to provide health care to eligible Indians). But see Joint Tribal Council of Passamaquoddy Tribe v. Morton, 528 F.2d 370 (lst Cir. 1975 ). There the court held that the terms of the Indian Nonintercourse Act, 25 U.S.C. § 177, were applicable even to an unrecognized Indian tribe and that the federal government was required to provide legal representation to the tribe to assist them in protecting their state reservation in a dispute with the state of Maine. The Passamaquoddy Tribe and other nonrecognized tribes could argue that they are eligible for other services on an analogous basis, although this argument has not achieved success in other situations.
8:3. The 1976 Act's enlarged definition of "Indian" as "including those tribes, bands, or grcups terminated since 1940 and those recognized by the State in which they reside "appl'es only to those four supplemental programs. 25 U.S.C. § § 1603(c)(3) and (4). For a more detailed discussion on eligibility, see ADVoCATE's GUIDE, supra note 6, at 17-18.
84. President Reagan's veto of the Indian Health Care Amendments of 1984 (S. 2166), the extension of the 1976 Act, on October 19, 1984, is viewed by many critics as marking the beginning of a general reduction or elimination of many of IHS's programs. See NIHB REP., supra note 66. Although officials at IHS insist that there will be no reduction in existing health care services to Indians after the Sept. 30 expiration of the 1976 Act, critics feel that, at a minimum, no further expansion of services will be possible. For a lengthy discussion of the amendment, the possible reasons for Reagon's veto, and the possible effects of the veto, see id. at 1-3, 12-15.
85. See ADVOCATE'S GUImE, supra note 6, at 18.
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it is the first and only specific statutory definition of an eligible beneficiary, it may become a legislative model for future statutes. 86 Taken in conjunction with tightening restrictions on contract care 87 and other benefits," 8 this could cause catastrophic problems for the nearly 60 percent of the total Indian population not residing on a reservation. 9 On the other hand, proponents insist that IHS funding will continue to be authorized under the Snyder Act, which does not mention this definition, and therefore all the IHS services will continue to be provided to all Indians throughout the United States. 9 0 In response, critics note that even using the Snyder Act's implied "member of a federally recognized tribe" definition, the IHS will still be excluding approximately a half million Indians who are not federally recognized as "Indian" by the United States government. 9
Services
The IHS provides three separate types of services to eligible Indian beneficiaries: (1) direct "on-reservation" care; (2) contract care provisions for services by non-IHS, nontribal providers, and (3) urban Indian care for the specially defined group of "urban Indians." 9 2
Direct care through IHS may include such services as hospital and medical care, dental care, public health nursing and preventive care, including immunizations, 93 optometrical care, and community/inpatient mental health. 94 The IHIS also lists nutrition, laboratory, maternal and child health, physical therapy, environmental health, and health education as other services that may be provided by its hospitals and clinics. 95 It is important to remember that the IHS is not required to provide all of these ser-86. Id. 87. See infra notes 111-112. 88. Non-Indian spouses of Indians are no longer eligible for IHS services. Until December 30, 1983, they had been fully eligible for all benefits. 42 C.F.R. § 36.12(a). 
House
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vices in each area served. 96 Thus, in many circumstances, the full range of services may not be available. The determination of which services may be available is made by IHS officials and depends upon both the IHS's resources and the facilities of non-IHS sources. 7 For example, a Service Unit director may examine the availability of alternate sources of health care (Medicare/Medicaid, private insurance, state programs, etc.) in deciding which services IHS will provide in that particular Indian community. 9 Contract Health Services (CHS), the second major type of benefit provided by IHS, allows eligible Indians to receive "free" health care from a non-IHS provider because IHS will reimburse the provider out of its CHS funds. 99 This enables IHS to provide to eligible Indians additional services that are not available through the IHS or tribal delivery systems in that area. 100 Such services are dependent upon the availability of funds, the person's relative medical priority, and the actual availability and accessibility of alternate resources.' 0 ' For example, where the IHS system has sufficient funds but not the resources or technology to treat an eligible Indian,'°2 they may refer that person to a previously contracted private provider and pay for treatment. The IHS has contracted with approximately 1,300 health care providers for their services on a regular basis. 03 Additionally, IHS may reimburse noncontract 96. IHS Regs., supra note 69, § 36.11(c). After listing the service that "may be available," the regulations also state that "[t]he Service does not provide the same health services in each area served." 97. Id. See also ADvocATE's GUIDE, supra note 6, at 26, 98. 42 C.F.R. § 36.11(c). Because this discretion to deny services is so broad, it is fair to say that an Indian cannot demand that any particular service be provided in that area unless the decision was made entirely arbitrarily or contrary to IHS regulations. See, e.g., Rincon Band, 618 F.2d at 573. S9. IHS MANUAL, supra note 4, § 2-3.7.
100. See HousE STAFF REPORT, supra note 1, at 24-45. Contract health funds may not be expended for services that are reasonably accessible and available at local IHS facilities. IHS MANUAL, supra note 4, § 2-3.7 and exhibit IV. IHS will assume financial responsibility for referrals if the patient is eligible under contract health service (CHS) Despite these restrictions, IHS contract care expenditures have increased substantially over the past five years, both in absolute dollar terms and as a percentage of the total IHS budget." 7 In 111. It applies only to Indians who: (1) reside in a contract health service delivery area (CHSDA) and are members of the tribe located on that reservation; or (2) if not on a reservation, must reside near a reservation and within a CHSDA while at least maintaining close economic and social ties with that tribe. In addition, students and transients are eligible for contract care funds if they would be eligible at the place of permanent residence. Other Indians who leave the CHSDA where they are eligible will remain eligible for contract care funds for 180 days after their departure, unless they are foster children placed in an area outside the CHSDA. A CHSDA generally includes a five-county area surrounding each reservation. 42 C.F.R. pt. 36.23(a)-(d) (1978); IHS MANUAL, supra note 4, § 2-1.2c. See also HousE STAFF REPORT, supra note 1, at 24.
Although the regulations seem confusing, the actual criteria for the determination of an Indian's eligibility for contract care is commonly referred to as the "on or near" regulation. For all practical purposes, an Indian is eligible only if he resides on a federally recognized reservation, or resides near the reservation where his tribe resides. IHS MANUAL, supra exhibit IV.
112 In an attempt to remedy the situation, the 1976 Act allowed IHS to contract with urban Indian programs in thirty-seven cities throughout the United States to provide outpatient care as well as referral services to eligible urban Indians. 123 Although huge authorizations were set out in the 1976 Act, actual appropriations have remained constant at $3.25 million per year throughout the life of the program,"' although they have been supplemented by funding from other sources such as third party reimbursement (Medicare/Medicaid/private insurance), out-of-pocket payments, and grants from the private sector.' 2 5 Even combined, these sources of funding have not been able to raise the health status of urban Indians to the level of the population in general. 2 6
Obligation of IHS to Provide Care to Indian People
Without a doubt the federal government has a historical and unique relationship with American Indians that results in a special responsibility for them.' 27 arise when trying to describe the obligation's origins or the exact nature of it. While the scope of responsibility is difficult to determine, three broad areas can be identified: (1) protection of Indian trust property; (2) protection of the Indian right of self-government, and (3) provision of social, medical, and educational services that are essential for the survival of a tribe. 128 The many origins of the federal government's responsibility are difficult to identify because there is no specific treaty, statute, or case that can be said to establish when this obligation began.
29
Instead, a combination of all three formed what is now commonly recognized as the government's "trust" responsibility. 30 The earliest responsibilities of the government arose as a result of nearly 650 treaties entered into with Indian tribes. 3 , Although their main purpose was to take away rights from the Indians, according to judicial doctrine the treaties are to be liberally construed in favor of the Indians,' 32 and some did list rights reserved to Indians. 33 Most did not list any provisions concerning medical care or physicians and none provided for anything more than a hospital, medicines, vaccines, or a physician.' 34 In most cases, the government's obligation was phrased as "protection," "security," or care toward Indians. I" Language of this kind is generally considered as the roots of what is commonly referred to today as the government's "trust responsibility."
36
Statutes and legislative history constitute another factor in the evolution of this responsibility. They generally acknowledge the existence of a responsibility, although they provide no legal definition of the scope of the relationship.' 31 For example, the Snyder Act merely refers vaguely to its purpose of providing for the "relief of distress and conservation of health" without including any provi- sions defining the scope of services or the class of beneficiaries. 38 The Indian Health Care Improvement Act of 1976 more specifically acknowledged the special federal responsibility regarding Indian health in its Declaration of Policy, which states:
The Congress hereby declares that it is the policy of this Nation, in fulfillment of its special responsibilities and legal obligation to the American Indian people, to meet the national goal of providing the highest possible health status to Indians and to provide existing Indian health services with all resources necessary to effect that policy. 3 9 Again, no explicit definition of the scope of the "special responsibilities and legal obligation" is provided.
Judicial decisions have provided a more comprehensive explanation of this relationship.' 0 The primary cases refers to Indian nations as "domestic, dependent sovereigns" that rely on the United States for protection and support in a way that "resembles that of a ward to his guardian. ''4 This basic legal obligation has been reaffirmed by later courts as well. In 1943 the Supreme Court stated that "the United States assumed the duty of furnishing that protection, and with it the authority to do all that was required to perform that obligation."' ' 4 2 Decisions like this confirm the existence of a legal obligation; again, however, the nature of the obligation is only vaguely explained.
Looking at this responsibility in a health care context, in general the government programs have been obligated to provide some type of services and to comply strictly with their internal regulations governing eligibility. It should be noted that courts have been hesitant to explicitly define what type of services these programs are obligated to provide under any "trust responsibility" theory. Courts have stated that IHS is obligated to provide primary health care to members of federally recognized tribes who meet IHS's eligibility requirements and that this responsibility can not be arbitrarily breached. 43 In addition, because of its statutory obligation, the 
